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Opi ni on by Rogers, Adm nistrative Trademark Judge:

Constant Vel ocity Transm ssion Lines, Inc. has filed
an application to regi ster HARDWRE on the Principa
Regi ster as a trademark for goods identified as “non-
per manent, interchangeable electrical speaker cables and
i nt erconnect cables for connecting mnusical instrunents to
acoustic systens for nusical recording and pl ayback.”
Applicant asserts that it has a bona fide intention to use

the mark in conmerce on or in connection with the
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identified goods. The exam ning attorney, however, has
refused registration under Section 2(e)(1l) of the Lanham
Act, on the ground that the designation is nerely
descriptive of the identified goods.

When the refusal of registration was nmade final,
applicant filed this appeal. Both applicant and the
exam ning attorney have filed briefs. Applicant did not
request an oral hearing.

Wth its appeal brief, applicant filed declarations
made by, respectively, the sole proprietor and genera
counsel of applicant. The exam ning attorney, in her
brief, objected to the declarations as untinely because
they were not submtted prior to filing of the appeal or
with a request for remand of the appeal. Trademark Rule
2.142(d) provides that the record in an application should
be conplete prior to appeal and that the Board will
ordinarily not consider late-filed evidence. W have not
consi dered the declarations offered by applicant.

The question whether a termis nerely descriptive is
determned not in the abstract, but in relation to the
goods or services for which registration is sought, the
context in which it is being used, or will be used, on or
in connection with those goods or services and the possible

significance that the termwuld have to the average
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pur chaser or user of the goods or services. See lnre

Bright-Crest, Ltd., 204 USPQ 591, 593 (TTAB 1979); and In

re Recovery, 196 USPQ 830, 831 (TTAB 1977).

A proposed mark is considered nerely descriptive of
goods or services, wthin the neaning of Section 2(e)(1) of
the Lanham Act, if it imedi ately describes an ingredient,
quality, characteristic or feature thereof, or if it
directly conveys information regarding the nature,
function, purpose or use of the goods or services. Inre
Gyul ay, 820 F.2d 1216, 3 USPQ2d 1009 (Fed. Cr. 1987), In

re Abcor Devel opnent Corp., 588 F.2d 811, 200 USPQ 215,

217-218 (CCPA 1978). It is not necessary that a term
describe all of the properties or functions of the goods or
services in order for it to be nerely descriptive thereof;
rather, it is sufficient if the termdescribes a

significant attribute or idea about them |In re Venture

Lendi ng Associ ates, 226 USPQ 285 (TTAB 1985).

The exam ning attorney bears the burden of
establishing a prima facie case in support of a

descriptiveness refusal. See In re Gyulay, supra. The

exam ning attorney is not required to prove that the public
woul d actually view a proposed nmark as descriptive, but
nmust at | east establish a reasonable predicate for the

refusal, based on substantial evidence, i.e., nore than a
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scintilla of evidence. |In re Pacer Technology, _ F.3d ,

67 USPQ2d 1629 (Fed. Cir. 2003).
The exam ning attorney relies on the follow ng

dictionary definitions:

hard-wre 1. To connect (electronic conponents,
for exanple) by electrical wires or cables. 2. To
i mpl enent (a capability) through logic circuitry
that is permanently connected within a conputer and
t herefore not subject to change by progranmm ng. 3.
To determ ne or put into effect by physiological or
neur ol ogi cal nmechani snms; make autonmatic or innate:
“I't may be that certain orders of anxiety are hard-
wired in us” (Armand Schwerner, Anmerican Poetry
Revi ew Sept enber/ Cct ober 1995).

The Anerican Heritage Dictionary of the English
Language (4'™ ed. 2000).!

hardwired 1. In software, a function or capability
that is hardcoded (programmed) into a system
Generally, anything that cannot be nodified or
custom zed. 2. In hardware, a connection that does
not have a plug; it is directly connected, usually
sol dered to a board, switch or power supply.
Conmputer, Telephony and Electronics dossary and
Di ctionary

(wysiwyg:// 14/ http://ww. csgnet wor k. com gl ossar yh.
htm ).

These definitions are all that is in the record, since
nei t her applicant nor the exam ning attorney put anything
further into the record during exam nation and gi ven t hat

we have excluded the two untinely declarations offered by

! The examining attorney actually introduced what she terned as
“dictionary definitions taken fromvarious on-line web sites.”

The first two, however, although fromdifferent web sites

(www. di ctionary.com and www. bartl eby.com), both recite the same
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applicant with its appeal brief. The exam ning attorney
argues that these definitions support a conclusion that
applicant’s mark is descriptive because the goods “are used
to connect itens by electrical wires or cables” (enphasis
by exam ning attorney). Applicant, in contrast, argues
that, as an industry term “hardwire” means pernmanently
connected wiring and notes that its goods are non-

per manent, i nterchangeabl e cabl es.

The exam ning attorney argues in her brief that there
is nothing in the record to support applicant’s argunent
that “hardwire” refers to a permanent connection. W
di sagree. The second definition put into the record by the
exam ning attorney refers to a hardmred item (other than a
software iten) as “a connection that does not have a plug;
it is directly connected, usually sol dered.”

The exami ning attorney essentially is relying on the

first nmeaning of the Anerican Heritage Dictionary as

indicating that any item connected to sonmething else or to
a source of electrical power, e.g., an outlet, by a wire or
cabl e shoul d be considered as hardw red; and is asserting

t hat because applicant’s goods will connect “nusical

i nstrunments” and “acoustic systens for nusical recording

Anerican Heritage Dictionary definition. Thus, we have cited the
commmon source for the two sites.
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and pl ayback,” applicant’s product is that which all ows
these itens to becone “hardwired.” Under this theory, the
exam ning attorney is essentially arguing that HARDWRE i s
a noun when used on or in connection with applicant’s
product, i.e., it is the “hardwire” itself.

We find the examning attorney’s reasoning a bit too
strained. The dictionary definitions of record appear to
refer to “hardwire” as a verb and “hardwi red” as an
adj ective. W do not read any of the proffered definitions
as those of a noun. Even if we accept the proposition that
there is such an itemas a “hardwire,” we find on this
record that such an item would be a product that
permanently connects el ectronic conponents, not sonething
as mundane as an extension cord or, for exanple, a cable
t hat connects a conputer to a nonitor or printer.

Mor eover, hardwiring appears to be a termof art
primarily in the conputer or electronics fields, not in the
nmusic field. Thus, while it appears likely that the term
woul d be readily recogni zable if the prospective custoners
for applicant’s product were fromthe el ectronics or
conputer fields, nusicians would be less likely to grasp

the significance.?

2 The examining attorney did not nake any inquiries about the
preci se nature of applicant’s product, or the class of
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When there is doubt about whether a termis
descriptive or suggestive when used on or in connection
with an identified product, doubt nust be resolved in favor
of the applicant and publication of the designation for

potential opposition. See In re Gournet Bakers, Inc., 173

USPQ 565 (TTAB 1972). See also, In re Bel Paese Sales Co.,

1 USP@d 1233 (TTAB 1986). In this case, we have doubt
about whet her HARDW RE woul d be viewed as imredi ately
descriptive or nerely suggestive when used on or in
connection with a product used to tenporarily connect a
musi cal instrument to an acoustic recordi ng and pl ayback
system Accordingly, we resolve such doubt in favor of
applicant.

Deci sion: The refusal of registration under Section

2(e)(1) of the Lanham Act is reversed.

prospective consuners or users. Thus, we are unable to do
anything other than note that the identified product appears to
be a nusic industry itemrather than a conputer or electronic

i ndustry item



